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Judicial Review of the Administrative Actions

A comment on a court-decision to stay the operation of an
order of the Welfare Minister to increase the medical fees.

Koichi Inomata

On January 9, 1965, the Welfare Minister issued an order
(Kokuji, its literal translation is #otice) to increase the medical
fees without receivihg a report of the Central Social Insurance
Medical Care Council, while the Council did not reach a conclu-
sion on a draft submitted for deliberation by the Welfare Mini-
ster. On April 22, 1965, the Tokyo District Court rendered a
decision to stay the operation of the Welfare Minister’s order to
increase medical fees until this case is finally decided by the:
court. '

This decision involves two legal problems, i. e. the administra-
tive procedure to decide the medical fees and the judicial review
of an order of a Minister.

1) The administrative procedure. .

According to the law, the Welfare Minister shall inquire the:
above-mentioned Council to issue an order to decide the medical
fees. The Council consists of the representatives of the medical
profession, the insurance associations and the public interest. The-
character of this Council was argued in the Court. Is it an advi-
sory body for the Welfare Minister ? Or is it a collective bargai-
ning body for the medical profession and the insurance associati-
ons? My conclusion is that the Council Is an advisory hody for
the Welfare Minister in making an administrative legislation
relating to the medical fees. However, the character of the Council
needs to be clarified by legislation. I discussed the procedure to
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decide the medical fees and suggested the establishment of an
independent regulatory commission to handle the problems of the
Bocial insurance medical care including the medical fees.

2) The judicial review of an order of a Minister.

It involves two problems. Firstly, is the above-mentioned order
reviewable by the court? My conclusion is that this order is
reviewable by the court, because the operation of this order is
not made subject to future administrative determinations.

Secondly, was the procedure to have issued this order illegal ?
Since the Council is an advisory body for the Welfare Minister,
it is not illegal to issue an order without waiting a report of the
Council, though the Minister’s action is Imappropriate from the
political point of view.

Fially, I stressed the need to legislate an administrative proce-
dure law according to a recommendation submitted by the Provi-
sicnal Administrative Investigation Commission.



