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LTHEREY bwiond, 74 XorBHERENR® tsih5 ) —
kIt (Lord Reid) @ [(BRERIGIEZRDED & v 5 ) AR 2B Al A,
—HOWEE LI A~ EETADERB L IRE L ETH D W
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HHEZLsTARICEIN DT O Lw L, HE # XA (distinguish)
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EREREESAEFE N, S LIHERRCBWTEFbML, RE/ S~
2 i, vy P SREOEREZEHICE > THBE L Twidy, I
DR SRR ES KRR RHEEL T P B
FAVT VATAERREL. ZLT, P UCEIEMAEEEN 1
4 4 AHTOOHBLE T 5B OZIEIEE, F72, 197T4FEDEEE D
82, 1 (2™ OMET ARIELFICHLT S b0 LT, BkHAHC
LT, BEMAHTI S oRESEIT, #EEEOERIZ Wb L
Lz BEHEECNERRE LT, BFHENER L. RIZHFTOKE
BT BEENTRETBINLTD, LrL, ¥—3F LI Bl
YTA R RORBIEOF R R B TR TEHI N, HRIZBWTIZ,
FIMERD [FEEAUSED LCIETHL) LuwiXE0BREK-T
k., F72, RED [HBEP#FEM] v L, FEFEENRE
E2{HETLDTH 50T 20TEHRL,

@ #H B

HHRRTR, T oM, Y27 ) — - b —H) (Geoffrey Lane L.
1), A7) —K) (Eveleigh L. J)DE AN SFBEGOFRICL 272,
w3, WHEENRETILIHNDWhY 5 [HENE] OFECHDb
LY, REMEBIRELTEIREZEORN 2% I LFURIPEITH
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%, METHE, BEFESFBAIC L - TEFHBANC L 2 FHEE
%, BAOHE 2R THEMIICEELE LTW 25410, Bl ERA T
IATEEHORIEFEL T A LT TH 22T, L0 METS
bo AR, T 7ENIT = A S 2y 7 BHERECEIRO I 2 8
BLTwa, FTH—IC, 7=r7MoBRIIC g, [#ERE] 2
BEINALBEREIAZTEHRERINTE), [T OFAE,

LB TROBHFORDY ZFTIEL, THREHFMOREEZA L
DRERLI>TRETHZ EE2BETELDEEZ LT EH, »rir
ZEMRL, BFEEST -2 AL F A RRIEL, THROBHHORY %
EFTIEELHTE0TIERV." 6, WERICL-T (1TH
HE L) BEd (Rl 2#R) t3N2BATH-TH, R
DR, LENXMEDJR)ICHL TRV -2 F L34 0HER3I RS
2OTHHL, T2, BHFFREINEEOEMERETLHICEEN
HWikz FI I &FRksDTH L™ 26, =7z, ¥+—3
F L 74 DRBEBIRT 2 1959F D B FTEE (Country Court Act
1959) 10T DME L, [ (P 2 REFBROGIBREIL) FEENE 2
BEZANEBIIFLTIOAGAINIDTH T, BOMEEDE L
HEICHLTI@EHASNE LEZ L Li3EmHTELLW]™ L HR
L, BIEEIC L > TAEFEELHRL & L T3B20BES R
REINTABZHEB/IZBENT L, whpd (B EOME! (question of
law) IS L TR Lo SEZH T LIMEMBRIESN S, LT 5,

BT, FHHEORBHIEEE SR LIFMCBWLTIE, @EERY 7%
FHEIZ & - T TR EHOBHER RN T 288 LEH-T
WANDTHE L, TLFEIRETHE, LWIHIHEELTWSE, 2D
L3, SHICERMINT, [HEERE, S loMEICE L TETHD
FHRCTET 2T EBIRT 2R ERF2IP 2 58HEHEINT
W3, JhTiE, S K (want of jurisdiction) FR3E & WEEHEMN I
BT B (error of law within jurisdiction) & X5 % + o E kS 2
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b, BEERFELTWBILIZELLWTHA G, L Lidh, &
HRicBwTEY 27 ) —  v—llaERERE LT, 7= Iy
7 P ERPE I SR EAE A O FGE L BRI ORR L WL L 2K
MEHERFT 5 2 L AFBERE NHITH -7 LT, RMEDBRERIFTD
MEREEENICS 2™ L LEHEATYV 5,

® AHpnE

AT, BIETTHRE LT =2 3 =y 7 BHEERARIc BT
PN [T 2 RBIc>wTR, B2 2 XEic L b
PhOGTRIEFENTRETHL] LTHRMEISLICEDLLIDN LY
Thbd, TR, FHHRIL, TR Iy 7EBRERBERICE-T
MAE S I BRSRICE T 2 MEORELRRICHEEZ M LS b AT
v, 7x A4 Fif, ¥4 7 2y 7 (Lord Diplock) 3 L f 7=
TRIDAGEE Vo 3WOENDRBIIEEHRLORETH Y, 210
Z, EEHEORBE LY, HEEBBEOBERICLINIEING ™ LR
L, 2O L3 LaEEFENS Y F (the law of judicial review) {34 2 &
RTHMLS s Lz e LTEHMET %2, VoA FOID L 2ffilic
LT, —H~=A )R (Peiris, G. L) [, 2% 2 EEHENBEICHT S, «»
HITHRERBERA L AIREEOBRP LOLWUTH Y |, [EEHRN
DIEOTER VD) ARBITIFTEAFER-> Tl n ™ Ligfi+ 3, 2
DIFRIA & ORZEE £ THIOFFIC LB SN S PEEE 2 2™ o5,
PR L =2} T UVTECAERMIESR S EEAEMSY BEVT
AN DI anT =g XHEES® BNTRT 2R =y 2EBHHRER
Bk, BLU— < CBAERENROERIITEE R TV S,

ITEBATRIC M T 5 —REITT 7)) ) L rlEMERI0FR 2 RE T 5
CEIRERETHD, FRAEUTHIELTY, (TBITANALES %
BREZ2 LRI TLDTELRVLO L LTRAEEEN R 27
FA7TEHETIAEF DL, DL ANEI LT, T=RA3i=y 7
WFE RIS £ O == SRR, EELRREED
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BRI e WS OFLEMICHEIE, LARNEREDREZ £ DBEE
B W LETEEEOMICHITLE A, LoiftH® kb3, 2L
T, 29 LAREEENERORETHF S DERIT, BBHFHIITBIT& I
THMHOBELERBEEF { iz, BEMCTRITSD2 ) » b
(merits) & F DA (legality) HREZ L, iE TR ZEDES
DAL TERZEIEHE,™ BEAYEMIIHEINEZ 34
Wk BN TELINOBRINIRLZLTEREERENL LDIES S,
9 EIEbRLV, YL, CoOLBNTAZ i, RIEREE
DT ANEBIF (acceptable limits of judicial scrutiny) & v fis
ZDLODMEEHBT S LML T, TRERCHRELTL S
PHThHb, £, ok LM, Ak, BHTELWINEXT
TELEWI ARSI - T b, CORHRICIL-> T, BIEHFENHE
BT 2061, BROL I AFRTSFERICITS LIFaHEZIRE
SHRT B Liche 3, '

77w (Allan, T.R.S){3Zon & ) Z#fig# [ A Y » b - GO
% | (merits-legality dichotomy) & F53 %, ki, SO [X Y » b - Hi&
o ZmH] OMEEFESICBENENAHlE LT A —Hff
P RBRRER® #3EIT5, ORI - T SNl [FeEE] 7X
b (test of unreasonableness)® (IHEMRIRHOERN—R L L THREMNHR
EXREHTEL—DDEE L D, COTI X —BHPERIE
WEew, 7)) (Lord Greene M. R) IZRD & 3 Iii~Fe, §7%hb
b, MRS 2EEHICH T 2RENFRECAEFETH-T, B8LxaM
DHLHTERETHNIE, F0LI TREZTOT WL WHAITIE,
FHPRTEFATEZ LI TES, ) 2o [RAEM] 72 M, THE
HLEENEE] X (WELE], [TEDLERNER] Lvo7tNE
HEEINL, TNHEDOWEEBERT S0, L THRAFE 4 » ]
R LTHINTIMEBRTH S 5 7
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IV BEERICHAT

BIEAEE I 2 B 2 BEFFAESTRILTAPT, 72312y
2 BHREHHREO ) — FINO RBIZIMEIZRATWL LI 0, &XR
REDFEEBWTT 4 73 a VIR ERIRIEN T OIS, FlZIE, 7=
A Emy ZEMHEBRICEY, R ZAREHROBBEIBEENIOPFS
FHEEL LY, FERLEERCE I CBERIIBYTHNEREZ W CBE
L, SRICWRIZH) PR EL 2, 757NV KIFID L MR
W2 [Ealo@EN2EA5 3+ 558 4] (attempt at conceptual
reconciliation)® L& 2 35, MM, 4 R 5 —HHHEGRERHHRS 28
WU, A I ABEFREREHRET =R 3=y 7B RERMR O
M todfl] 2R3 9 L7 2RAMOFIFNMECEERLTV S,

ORI, T ZINIHRERICB W T, X I REGRRER B
TRy 7R EREHRERNIEL26HIc, £40% [FE
] BETH B0, HEWE [ITHN] RETH B, E W) FHE
REEESE, FIEOEGIIRRTBNRETH D, BHEOBMGIZEIC
FHEM MR AR E L T2 HErLi, L LB~z LS
I, FIEERY - TERD & 5 BRSO RO SR A AR E S L
TV AIREICIRIETIE T v, RFICEWT, ERERFEOBREICHE
RADLHEATILL £ 2T 20THIUE, KOZRICETHE
HEibhh b EBbNE, B2, BREOHREY (BHOE I LA
B FFRIRETH D L) T EHETT, FHRMNBEEDEGIENE
NE2DPEWG T, BT, TEIRECET ZERICBWTIE, 3
PEFNE G L2 AN) RIEMNRETH L ETHITRELNATHAIEH
REEZRENFERMNERT 2 & 2 ARKAT, I EECE»FHRIREE
DARERTIUIR2OTHA I ENG) 2 E, LHL, ThboEic
DT, BERTFRERTW L EERbRL W,

4 ¥ Y 2B, HENFTEFEEOERII, L HRELTEY, 7
HBEROMEGRRCELT, #FHEN L3N, W 2PomEI T
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BNTnb, LA, FOBBELT, UM IUEMEILL-T
HHMEICEL, fTiRuE 2 2mNCFEEES S ERCRE L S,
BEMEICELTISRORERHBRE L™ $i-, 1978FES
HERA RSO 2 &Y, FFFROMBE/MAIFONTEL, L LaH
L, TEATHIIH T 3RIEFEARKIL, EAGREL I BE» 6, X
FRIRfCETEA DR & v ) Bah 5 IIRBTEHER T 5,

T 7 i3, BEEBERIEHR L CEGRMITERIR 2 T 2 S AT E Y

WX BHHEL LTS, 4 T o X — Atk e o FMNERE b
EZRTAHAHEPEAL, BERICETT HGEROTEEZRD S, T
BT HOREFEEICERNDESPEFRNEEZENETREEATIE TR
i, Z2OELLISGEST AEAERMAACE 228 L. b &
D, A ABRGERBHRD G LR FHEEEGR L T =23 =y 7
BERRBRICA S BRI, BEEM L LIS RS s
BRELMETIEL Y, HEORRICHEELZ L2 LTwADHMAND
EHOHEEOFIC [EEEACE |(policy consideration) Ix37 { R {E®
FLINTeRroTHE, FIi0id, EEEHENTWAUEC [
#%| (public interest)® MiFRHINFA L CnizniZ e Shbhldd 6hwT
HAH5, 9 LAENFoEEDL, MEICHTAZT7 o —FE LT RE
PTHh, FEEEOHEROEILL YV LBk oMiliciZ L A Y &K
THRIEHETH DTHE, T, =5 v P BEERFRE
D, BHATICEA L bR L I, [BADENICHEL R T L) &
MBI & > TRESNIRNOTEL RERICEL A VEREALD T
Bl EDLGWEITERTAHIE ™ L35 REZEHEAT 3,

FOL I UBAMOBELEEL VI ET, T700ERTE22
D [l K-> Tw b I SRR B TR [FHATOFERIIR
MOEN DB ECHFETE b, 2LT, Sk 4T
BEEOHEBIC BT [Tkl oBBHERIcY, Kok id ket —F
v (R.Dworkin) ®E&R™ BFIAEINT I Ew, Thbh, HRERCH
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5 % [#]18H (arguement of principle) (3E A DEENBOEERERIICBE L D, B
EEXR D LI HDOBERDMNE (arguement of policy) I3 £ HHHE YD H§
BRI > LI A0S, #L T, BHAFIESFRAIC
4 2MEE2MBR LT 5, LALEHS, ZofmrEmR: 2ok,
Fod—%»HETS LI, BEFDEAOHER DR L v 34
TiBEOBEEER L TWAENICEWTTH S, I, Fot—%
DFEFICB T 2 MR POIL, ENEFcsLTIRERICHET 3
BARABORICHETARERCEBET A LW L2 AICH B, LT, A
RIZAERNE, 2 & R NP —EDBERIZEDTWTHRILIZLDNTH A S
E, wolt ARIBEMSNA L, FAZEMICHETAMEL L), 3%
EROMBEOFERIIRELLEW® Lt k3hid, 250, REOHENY
FORBIZER3INS [Zoiw] 2id, &3 ThiT TFEIMER o wTREM:
LT, HACHEZELSTH S ) EFNLHEOETEL W) &
EITEFET A Enw) 2 e, lotiupic, [FEERMICFERENZ S
bDOEEENZL LD LDBITIZ D 2 ZERN G & ) HFLn {0
Ly, LT, ZoMEDMOMEEKEECEEZMITLI LTS
ZErEMETREmMEH L, TIriziid, HERBOEEONFIL,
TBEAEMEX BUAMER 2 ERT 5 " xR, HxDMH
ot LT 2O ZBRERHTLIILEN b, MELEOXKE E
SN IEHEOEMY (legislative supremacy of the parliament) & v 72
— R FECEIE L, FRWR [T TOEBMEIZ D ) BB FE
FEOMBEE L D] L LALT, TONEOEBRMBREZIEL TW
b, TOEWT, T7 v0EEE, RiCHHET [[RE - BOKIRE] o
B, ¥7%bb, AEINAABR L, H2icsiT2EBMEEL £ 580
LI nd D& LTREBRICIES T2 Lo LCEEREET S D
DTH 5, FHEHEOBIANPIIEICELTEZIEL, BOEEAETH S
oA, BRICEEEL,SEHELTY, €9 LzbEEEEHE o &
WMOBEIESRHERREE R LDETHS ),
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BrGHIREIED—> & L THOEHIL, whiSENNENERTH 5.
FIEER IS B A BB I RIE 2 OBKRT, [BiaNZ b DIcid4 <
FREE 0 80 WERNEE Tl % ¢, FRNERCTHLE, v
BRI bNTLE Y HITFDI L 2D 6L WERCBWTREN
BRI Th D, MR ET L0, BEERE AL LON, A
HBBEEUNOKEBHFEC L > TREIEHICER SN2 THILIE,
B—ZFRE LTRSS st Inidh s nds, 2RI
b 6T, P BEICOVT LN HIHITE TS 5. HO¥
HEORA, b EHINAFIEEE, ERENOBRICERT 24 &
3 BIRTOMAOHERIOTER L 13l & DRI R I HIETS 5
L) EFEERSN, Fl o TEER I A Y T wE
DEEZ DL, 6T, TBATHICH LT, ok ZrlEdH (B LW
He L AR ORENRES W LBARIRRE IS LR EH, &
NLEHTFROBRIEC I 2T hVY, MOFBREEFTLIZ LD
LEEER3, 2T, AEBSOTEICHT s EERoMmLE L
T, WELTRFSE B L TTROATE 2 HES T Lcm? ) %
HHEHTER SNBALITH B,
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s

E

{1)

(2)

(3)
(4)

(8)

(6)

Bl i, EWm MEEiTReEnXR] (FE] 337%, 195248 7 B) 626HLELTF,
imfER ToxEe) (Rl 20%, 19594108), UK, R [TEoXE] o
B & BT BROBE] ([2%FR] 395, 1977410H) 3R, &ME— 84z
Blr3oXE] ([HapEarse] 124 3 5, 19614F) 3R, %,

g7 (W. A Robson) i3 20 X 3 wfEiRITH%E L - TERERRMRL L (#R
ENNLTHB ET 2. W A Robson, Justice and Administrative Law.
{London, Stevens & Sons Ltd., 1951}, p421.

P [TECERRE] BAEYE, 19734, 178R,

i, MECTRO LM, HES, SMENEEL,L AR LED, ThicH
LTRIEFEERHRSINLL, tERENTWAEY, 2ONRELIBHRAR L A
kN RERT T L LWRETIE T,

THRFRIISVTE, BFAFRIBWTLEREINEIEFE{E»TEL, §T
BSOS 2 kiR RRA S, sld SR Tz, FTEHOAKAEL,

BELEGIHEL L, BHOBECWT I —HAHENELZOTRFHER
FRDBEREADZ LIS LT N, 1B FCFREAES RN E L AAERITHR
AMERELZERELL, AFEIHFRARTEELLY), Lo 20RBFUrLEAE
Tk B3 adoted, HRICEWTRIRROERIENELENZ, (ELbaEL
THAE, EEF [TTREH L THRS] GLXE, 19804), £IEE [TTRFEH
] (BEFEF, 19734E), M MEoXi L Tei) (FEM, 197548), EERER
[MTEFH OB G EkERETTS, 1975%), ABES [TERFROE
m] (F4M, 19694F), hHRER [fTERFEEEE] (Al 19735), 4
A [REAHTB L ATEREOER] ([REFF5E] $305, 1968F10R), #h—
i [iTEoEkmgn ] ([RsmE]l #5209, 19594F108), mll [TTRFEHOH
Feat) ([REWHILRFEEME] $19% 1 5), fEEg) SEEL0#ME] 1T
BiTHEEER] (FEM, 19724) P, BHEIE [THirH e BEFH] [REE
QM) (R, 10564) AT, tNE [EELTHRE-AKEROER]
( [EfeiR] W59 15, 2%5), BEEHA [FrETBROEEZM] (TREF] 8
39%, 1977T4R108) %, 2oL, MR EO NBRIBTHRE L TTBRTHZEHTS
MRS (b, 2OBRMIMETH L, rrOYUSOREEL LS D
DFEBRNEROFENSE JCEEFREFERFLE LTERINGEREROT
BEREOWMRTH S, SCROTERECHTIFREIRB ORI L WY, BB S
npaid, P2, SRERE TTEFESRONRE] (FEx, 19644F), W [REF
FeMNEOER] (FEM, 1984F), BHIE— (TTEEEROTHER] (BHE
B, 19854F), [LHEFE [fTExoRM E HER] (FZE, 1964F), WFEIEKRKE
[EETEREREQIR] (BL30%E, 19694F) &,

P. Cane, An Introduction to Administrative Law. (Oxford, Clarendon Press,
1986), pp.12-13. ; J. F. Garner, Administrative Law, (London, Butterworths,
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1974), pp.112-113. ; T. C. Hartley and J. A. G. Griffith, Government and Law.
(London, Wedenfeld & Nicholson, 1981), pp.326-327. ; S. A. de Smith,
Constitutional and Administrative Law. {Middlesex, Penguin Books, 1986),
pp.573-575 ; H. W. R. Wade, Administrative Law. (Oxford, Clarendon Press,
1961), p.40 ; id. (6th ed.) (Oxford, Clarendon Press, 1988), pp 39-40.
AFYNRLBWT, TETHDOFREFEITLALGFALLT, HEELOTRR
430 (appeal) X &« v — L OEHF (review) L5 3, FHFREI LROEH
Frir THROBHM LW LIIEHAT - BEZORED A » FZHALTLHE S,
FEECTRGEEIFRES N T FhIERECH LTRRSFBREHET 2
FIITEL W, cHIZHMLT, FEdaes » o—-RBNOEHAE B 2T
WTHEND, AEDKHERCFEORENI L TH, #¥Aioery - o—L
HEFOERE L TRRICTROFHMENERITHEIC2EFRET I b L SR
%, Cane, op. cit, pp 40-42. Wade (6th ed.), op. cit., pp.36-38. &
HERREEEE (ultra vires) DERAIZ & - T (attack) L2 EEL2SETLIE, OX
EITHDHEROE W (the competence of the authority in question to perform
act), @LFHITHE D LoD HE (the nature of the act itself), @B FITHICITMHES
#7-3% & (the discretion exercised in the performance of the act), @HRF & iz
F &t (the procedure adopted) & 2#.5, S. H. Bailey, C. A. Cross, J F. Garner,
Cases and Materials in Administrative Law, (London, Sweet & Maxwell,
1977), p.154.
Halsbury's Laws of England. {4th ed.) (London, Butterworths) pp.76-77.
Hartley and Griffith, op. cit., p.326.
¥4 v — O E Sovereignty of Parliament Izigv, BT, [E23iE] £+ 2,
A. V. Dicey, An Introduction to the Study of the Law of the Constitution.
(10th ed.) (London, Mcmillan, 1950), p:330.
ibid, p.75.
ibid, p.18.
loc. cit.
ibid, p.379.
HEE M ho¥Xad] (FEM, 19794) 91H.
Rl L.
Tribunals and Inquiries Act, 1958 II-I(Extension of supervisory power of
superior courts) “..any provision in an Act passed before the commencement
of this Act that any order or determination shall not be called into question in
any court, or any provision in such Act which by similar words excludes any
to the powers of the High Court, shall not have effect so as to prevent the
removal of the proceedings into the High Court by order of certiprari or to
prejudice the powers of the High Court to make orders of mandamus.”
208 H. L. Deh. col. 601. (Ist. April, 1958)
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0

28

09

HE, EHF1H.,

FEAE, BB E R HiLs, 19855F (3 An Introduction to the Study of the
Law of the Constitution. @ #RETIT 2 5 1004Fc ), ThERG LIRS
(Law, Legitimacy and the Constitution, P. McAuslan and J. F. McEldowney,
eds., London, Sweet & Maxwell, 1985} »*Tlf7 2 h, FLA v 7 X7+ —FKRE
A= VIAX - FHLy PTCEINEERETS €I —Bid i, Public
Law(1885) ito iz Lasd v — T 2 HROMRESF LT3,

i, MEE202R,

Cf., Dimes v. The Proprietors of the Grand Junction Canal, (1852) 3 H. L C.
759., Voinett v. Barrett,(1885) 55 L. J. Q. B. 39, Spackman v, Plumstead
District Board of Works, (1885) 10 App. Cas. 229.

18t L e, HaMBonlr s, 22 TEE/REES RN
L 7, Wade (6th ed), op. cit, pp.3-4, P. P. Craig, Administrative Law.
(London, Sweet & Maxwell, 1983), pp.79-86. %, Z7,

Hartley and Griffith, op. cit, p.331.

fl £ ¥, Local Government Board v. Arlidge, [1915] A. C. 120. Frost v.
Minister of Health, [1935]1 K. B. 286.; Miler v. Minister of Health, [1946] K.
B. 626.; Summers v. Minister of Health, [1947]1 All E. R. 184, Jnhns&).n & Co.
Ltd. v. Minister of Health, [1947]2 All E. R. 395.; Price v. Minister of Health,
(194711 All E. R. 47

S. A. de Smith, Judicial Review of Administrative Action. (London, Stevens
& Sons, 1973), p.151.

Franklin adn others v. Minister of Town and Country Planning, [1948] A.
C87. RENMREIANEENTH S, 1MFEOFMHEEIL, £DH 141 HIC
BT - i FftHRE R, HIMBENMTE LTHET AR 25 474,
FhR&E2McEWT, HELAFEHWRET ECH > THFIT~NEFRHELE LT
DEETIEERBMUOHE LT, KEW}, MERGIZEYS, 20T
RO, FBERM~o@EH, LEOBLITosH A0 FREDBMIE,
WHHEEICREL -FAREE» ORELEOFTRE G FREZHELTNE L L
oz, IMBERERFMGIEERSREED, WK FHICIE- T, &Y, @i
bkl s, RBoH L THEER, MR THAL, EEME, R
BAREHBEINSY, 2OREZRHITESERIBFEIRLLOHNEKNETH
B, LIAHT, LHBESESTHEPTH 22N, FHEORGHFHRET S
AF 4Ty PREBLTHMARCERCENT, KERSE#HEILE, FAihzise
HIETAENRELZLTEY, RENRBOFELIRRZELEI L2 TH-
foo ERLEHBUAMIBIAHEREKOL I LLNTHE., FMHEF 14 1EH
DT THFICHT L BB RB S NARE, FEHD1OT T,y FH
DEELEEFETICHL T, KEIITLORIFENZ W LITHEFIROEE 2 2
ATWBEREZ LW, LAd T, T LG LBIENEITCHL - TRIEN R
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B LNTELY, BEIMET LT E2H I LRIAHLETHIELELT,
BRNERNBEUDO—>TH 2 BROVBROFEUNOEA* ERTZEEMNOR L
#3872, T, Frost v. Minister of Health, [1935] 1. K. B. 286; Miller v.
Minister of Health, [1946] K. B. 626 ; Summers v. Minister of Health, [1947] 1
All E. R. 184; Johnson & Co. Ltd. V. Minister of Health, [184712 All E. R.
395 ; Price v. Minister of Health,[1947]1 Al E. R. 47. %, 7, T k5 2
ADEILE Wade (3 [iTikiEe TR MWKE] #RALZEZ2L0] (confuse
the “basic English” of administrative law." & 5§45 L T v» 5. (Wade (ist ed},
p.140) AR HEWTHHAT AL, HADBHETEWED, TOMUF O BAR
ETOWHRERO LSRR T2 2L+ 5, WA, Local Government Board
v. Arlidge, [1915]A. C. 120 {3, [7— U » P HERKESH] (BL, HREZR
SHHBHMEHOBHAMCINT 2 L5 MEEKEAERER2HR] £T3), Re
Pergamon Press Ltd., [1971]Ch. 388 {2, [~=/AZ € ¥ « 7" L X WEEMRREHIR ],
% 7z, High Court ic&51F 2R TESRiafk] ¥ 5, £/, FHOWEN
HHI, FICTHELHFI SN HFALAEAXPCEBHREEEBTESTIEC,
ElC#ETAboE Lz,

Ridge v. Baldwin, [1963]2 All E. R. 66.
Cf., Durayappah v. Fernando, [1967]2 A. C. 337. ; Re H. K, (an infant), [1967]
2 Q. B. 617, ; Wiseman v. Borneman, (1971] A. C. 297. ; R. v. Hull Prison
Board of Visitors, ex p. St. Germain and others, [1979]3 All E. R. 545. ; Glynn
v. Keele Univeresity, [1971]71 W. L. R. 487. ; Malloch v. Aberdeen Corporati-
on, [197112 All E. R. 1278

Cf., Re H. K. (an infant), [1967]2 Q. B. 617. A0 EII KD LS L Lo Th
B, FPHITI6EHBHEED 2 R 2HICH-TAF ) AMBHBED ABEFWY
WREH T3 AEFTHFEEH, MENS 2 EERRMNEBETTAL T2 0
TiEABVELTY, TbEITHRMEEZ LOUET T THAIIETY, &3,
[BRIERFHTLo L] PEREATEN, AEFEERBRICHL, [ARHE
BEHEBESEHIESER5 L, BREFAEFTEEORVETELREZ LY, ¥
ELEICHCONMEO&R >t Lo d by, ] L LT, FHRIMERS
RETAEMNE LT [RERFTHTSEE] sEmcRREL. T LHKkoR
T, »¥—#—I (Lord Parker) kD & 32~z b 3AETH D, T4bb,
[ ATERE DRI OEREE - T B4 I 0RMAT, OO IEBHER
DB TBHSNIZOTHY), Kt kA PHTRABMNEFEZ TS L
AECTATIEFHLOCH 5.1 196712 Q. B. 617 at 631. f212; R. v. Aston
University Senate, ex p. Roffey, [1969]2 Q. B. 538. ; R. v. Gaming Board for
Great Britain, ex p. Benaim and Khaida, [1970] 2 Q. B. 417, [1970]12 All E. R,
528, CA.
Cf., Wiseman v. Borneman, [1971] A. C. 297. at 308-309. == {2 1960 & If Bk 5
28521 CHBIC LT, ERFRMOBBE2BR T REEHOFET 2 0E
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v EidMATHS.] ; oM, Re Pergamon Press Ltd, [1971] Ch.338.
at 399-400(per Lord Denning M, R.), at 402-403(per Sachs L. J.)

D.]. Mullanit, ot 3 ICEMSNTELFRMDE 2 MHEARRICNLT, 8
ROERBOFN LW LRBRERMNAERAS AN QOB N TMELLNS, —
FT, “It is recognized that there are potential dangers in this innovation-too
many implied procedural regirements, too much flexibility, a new and even
more confusing classi-fication process.” & LT, ##¥OZER*ERA L L6, LA,
“eennjt is my view that faivness, if developed properly by the courts, will lead
to a highly desirable simplifying of the theoretical underpinnings of the law in
this area.” £ B N T Ww &, (D. J. Mullan, “Fairness: The New Natural
Justice?”, University of Toronto Law Journal, vol. XXV, no.3, summer 1975,
281-316, at 315.)

Wiseman v. Borneman, (19711 A. C. 297.

ibid., at 308.

Cf., P. Jackson, Natural Justice. {London, Sweet & Maxwell, 1979), p.9. B.
Schwarts, Law and Executive in Britain. (New York, New York University
Press, 1954), p.215.

DPDUEFRE,» LREENL-NLOTRERZATGT 2200 TERBHNTH S
Tribunal, Board, Commission, Committee %, S TRFEEMICERLT,
PISEIIRT & 1%, S b I3HeRE, e, HNOMFEEL, tofae T3
CERELTIEYCTLA LY, TRIIBHOFELET S,

0. H. Phillips and P. Jackson, Constitetional and Administrative Law,
(London, Sweet & Maxwell, 1987), pp.637-638. de Smith, op.cit, p.17.

Cf.,, Hatley and Griffith, op. cit, pp.283-284. D. Foulkes, Administrative Law,
6th ed. (London, Butterworths, 1986}, pp.120-133.

J. F. Garner and B. L. Jones, Administrative Law, b6th ed. (London,
Butterworths, 1985), p.98. Cane, op. cit, p.40.

R. v. Northumberland Compensation Appeal Tribunal, ex p. Shaw, [1952]1 K,
B. 338. at 346. Cf., Craig, op.cit, pp.299.315, 326-328.
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Cane, op.cit, pp.188-189.
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(finality clause) ; National Insurance {Industrial Injuries) Act 1946, s.36(3).
{complete ouster clause) ; Craig, op.cit, pp.524-525. Cf., Foreign Compensation
Act 1950, s.4{4).

(time limit clause}; Supreme Court Rules, Order 53 rule 3 (8} under Supreme
Court Act 1981, s.84.

{conclusive evidence clause); Housing Act 1438, sched.lll, paragraph 2. Ci, de
Smith, op.cit. p.325.

Malaysian Industrial Relations Act 1967, s.29(3)(a).

Smallholdings and Allotments Act 1908, s.39(3); Emergency Powers (Defense)
Act 1939, s.1{1) ; Town and Country Planning Act 1971, s.88(4).

(“as if enacted” clause); Housing Act 1930, s.11. ; Local Government Act 1933,
s.162. ; Air Navigation Act 1936, schedule I. ; Sea Fish Industry Act 1938,
s.31. ; Educationn Act 1944, 5.80. ; New Towns Act 1946, s]1; Agriculture Act
1947, s892.

T. R, S. Allan, “Pragmatism and Theory in Public Law”, Law Quarterly
Review (hereafter abbreviated as L. Q. R.) 104(1988), pp.422.447, at p.427.
Cooper v. Wandsworth Board of Works, (1863) 14 C. B. (N. 8.} 180, at 194,
Tribunals and Inquiries Act 1958, s.11(1).

Anisminic Ltd. v. Foreign Compensation, [196912 A. C. 147. at 170. per Lord
Reid.

ibid. at 171.

Bz, EEENLS T, BERZI-THREZZTHALI), BANERD
BAcER L THREET N LH 5,

“the court have a general jurisdiction over the administration of justoce in
this country.” ibid, at 194,

Anisminic Ltd. v. Foregn Compensation Commission, [1969]2 A. C. 147.
Foreign Compensation Act 1950, s.4(4). ; The Determination by the commission’
of any application made to them under this Act shall not be called in question
in any court of law.

Wade (6th ed.), op.cit, p.299. Cf. J. A. Smillie, “Jurisdictional Review of Abuse
of Discretionary Power.” The Canadian Bar Review, vol. XLVII, nod,
Dec.1969. pp.623-642. THOFH P RAMOTEEO T BrMEHE 2 5054, o
DEEER 2 TRAEEFANTEEE NS, 7l L 1F, jurisdictional questions,
questions going to jurisdiction, incidental questions, collateral questions,
(Hartley and Griffith, op.cit, p.349.), errors of law going to jurisdictien,
collateral questions of law, {Cane, op. cit, pp.49-53.), issues go to jurisdiction,
(Craig, op.cit, pp.299-315.), Cf. Foulkes, op.cit, pp.165-168., Wade, op.cit.
(6th ed), pp.280-282. RFHc BV T, L —B L Bbh 2 [FHMHEAE] L
SEMEME- A, £, RIEBIZWL T2, Hartley and Griffith, Government and
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weoethe Government did not wish the Commission’s decisions to be subject to
judieial contrel and-----: “It is rather like a Sovereign dispensing justice to his
subjects: he cannot be called into gquestion or brought before the courts on
appeal. .."(H. L. Deb.,, 27June 1950, col. 1115). : “...If the exercise (of the F.
C. C) is held up by substantial claims being taken to the High Court for
certiorari, it will be very difficult for this money ever to be distributed in
reasonable time.” (H. C. Standing Committee B, 15 July 1938). Cf. A. W.
Bradley, “Legal Control of Discretionary Payments by Government.” The
Camblidge Law Journalthereafter abbreviated as C. L. ]}, vol.26, April 1968.
pp.42-48.; S. A. de Smith, “Judicial Review in Administrative Law: The
Ever-Open Door?” C. L. ]. vol.27, November 1969. pp.161-166.

Wade,(6th ed.) p.729. Cf. Allan, “Legislative Supremacy and Constitutionakism.”
C. L. ]. vol.44, March 1985, pp.111-143.

Smith v. East Elloe Rura! District Council, [1956] A, C. 736 RO EE XL T @
EE)TH D, 19460 LIBRE (REFR) B (BNt NFEoREL
DWhES-THLOTHL, REPCITHFNRNLBE LSS CEMETESE
TOREMEMIFEL, ZRROFWETE [HikNFERLECRL, BERR G4
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EMELT WA, Shica LT, fHEKREE, CoTRaaritt i BRe+BAL
LTHFLALHATH-T L, NEUNONMBOREBRE I ARAIEIRHFTOEE
WEiltauhzFLTwa ERLAE,

M. Taggart, “Rival Theories of Invalidity in Administrative Law: Some
Practical and Theoretical Consequences.” in Judicial Review of Administrtive
Action in 1980s. Edited by M. Taggart. (Auckland, Oxford University Press,
{1986), pp.70-102, at p.73.

G. Brennan, “The Purpose and Scope of Judicial Review.” ibid, pp.18-35. at
pp.21-23.

Craig, op.cit, pp.310-313.; Beatson and Mathews, op.cit, pp.102-118,; Garner and
Jones, op.cit, pp.113-116.

Hartley and Griffith, op.cit, p.349.

G. P. Gravelles, “Time Limit Clauses and Judicial Review."”

Modern Law Review (hereafter abbreviated as M. L. R.} 43(1980) pp.179-182.
Leasehold Reform Act 1967, s.1(4A); At any time the tenant may take the
action provided that in Schedule 8 to the Housing Act 1974 for his tateable
value to be adjusted and in all such cases the agreed rateable value or that
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determined by the court or district valuer shall be rateable value for the
purpose of that Act.

Housing Act 1974, Schedule 8, Paragraph 1(2) ; This Schedule applies to any
improvement made by the execution of works amounting to structural
alteration, extension or addition.

Housing Act 1974, Schedule 8, Paragraph 2(2) ; Where,..any of the following
matters has not been agreed in writing between the landlord and the enant,
that is to say, —— (a) whether the improvement specified in the notice is an
improvement to which this Schedule applies ; ...the county court may on the
application of the tenant determine that matter, and any such determination
shall be final and conclusive.

[1979]Q. B.56 at 68.

Ex parte Bradlaugh, (1873) 3 Q. B. D.509 at 512.

“So fine is the distinction that in truth the High Court has a choice before it
whether to interfere with an inferior court on point of law.” ([1979]Q. B.56
at 69.)

ibid, at pp.75-76.

Wade (6th ed.), op. cit, pp.294-310.

G. L. Peiris, “Jurisdictional Review and Judicial Policy; the Evolving Mosaic.”
L. Q. R.103(1987), pp.66-105. at p.66.

Allan, “Legislative Supremacy and the Rule of Law: Democracy and
Constituitonalism.” p.125. Cf. Craig, op. cit, p.299.

South East Asta Fire Bricks v. Non-Metalic Union, [198¢] 2 All E. R. 689. Cf,
Hartley and Griffith, op.cit, p.349.

Re Racal Communications, [1980] 3 W.L R.181.

Cf., J. E. Alder, “Time Limit Clauses and Judicial Review.” M. L. R.38(1975)
pp-279-294.; Allan, op. cit, p.427,; Cane, op. cit, pp.49-53.; Hartley and Griffith,
op. cit, pp.367-368.; Gravelles, op.cit, pp.173-182.

Allan, op. cit, p.433.

Associated Provincial Picture Houses v, Wedneshury Corporation, [1948] K.
B.223.

“It is true the discretion must be exercised reasenably. Now what does that
mean? ..It is true to say that, if a decision on a competent matter is so
unreasonable that no reasonable authority could ever have come to it, then
the courts can interfere. That I think, is quite right; but to prove a case of
that kind would require something overwhelming, and in this case, the facts
do not come anywhere near anything of that kind...It is not what the court
considers unreasonable, the court may very well have different views to that
of a local authority on matters of high public policy of this kind.” ibid, at
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Gravelles, op. cit, p.173.

R. v. Secretary of State for the Environment, ex p. Ostler, [1577] Q. B. 122. &
HOBEZILUTOLE ) TH L, KB, 1959F Rtk ich-o (ol bk st ,
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C4HicECT ERERR, FEOHEGF, v li3EBoTERZERAZA N
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FIZHLTE, HEQBMESALLECE, REIARNERAFMORE R
BRELL-TEHENLI LRI THEDENEEETHIELTS, DL %
FRERET Ao TAaLWE Lz, Cf. H W. R, Wade, “Remedies in
Administrative Law.” L. Q. R. 92(1976) 334-338; Highways Act 1959, Schedule
2, Paragraph 2. ; If a person aggrieved by a scheme or order..., he may,
within six weeks from the date on which the notice required by the foregoing
paragraph is first published, make an application for the purpose to the High
Court. Paragraph 4. ; Subject to the provisions of the last foregoing
paragraph, a scheme or order toe which this Schedule applies shall not,...be
questioned in any legal proceedings whatever...

R. v. Secretary of State for the Eivironment, ex.p. Ostler, [19771Q. B. 122 at
135. (per Lord Denning M. R.}

Tribuanls and Inquiries 4ct 1958, s.9.

Allan, op. cit, p.423.
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Gravelles, op. cit, p.182,
loc. cit.
loc. cit.
R. v. Barnet and Camden Rent Tribunal, ex p. Frey Investment, [1972]2 Q. B.
342,
“I consider it utmost importance to uphold the right, and indeed the duty, of
the courts to ensure that powers shall not be exercised unlawfully which have
been conferred on a local authority or the executive, or indeed anyone else,
when the exercise of such powers affects the basic rights of an individual.”
(197212 Q. B.342 at 357. (per Salmon L. J.)
R. Dworkin, Taking Rights Seriously. (Cambridge, Harvard University Press,
1978), Chaps.4-5, id, A Matter of Principle. (Cambridge, Harvard University
Press, 1985), id, Law's Empire. (Cambridge, Harvard University Press, 1986),
esp. Chap.6. Cf., T. R. S. Allan, “Legislative Supremacy and the Rule of Law:
Democracy and Constitutionalism.” ‘
Cambridge Law Journal, 44(1), March 1985, pp.111-143. id,“Dworkin and Dicey:
The Rule of Law as Integirty.” Oxford Journal of Legal Studies, vol.8 no.2
Summer 1988, pp.266-277.
Dworkin, Taking Rights Seriously. pp.82-84.
Allan, op.cit, p.433.
ibid, p.435.
ibid, p.446.
LTHALL, T7romBicsnT, HENL X)) 20BN 2 oMz
BOWIHBLTERTFeA—%>o [FHE- kRS 2 ERSHBLTVWD
7, BEREOWTEERM»S S, BBl L5 2, HFALCRLAZHAFORE
L, Fod—xrothtafizi, REFH2L3CBLhS, TEOEET
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HFAREY 4, Cf Dworkin, op. cit, p. 61,
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JUDICIAL REVIEW OF ADMINISTRATIVE
ACTION IN ENGLAND

{Summary}
Sayuri Saito

It can be said that the English courts do not concern with a
particular administrative decision; therefore they cannot examine the
merits. However, the‘y can examine the invalidity of administrative
decisions relating to the substance of the decision. This is to mean
whether a public authority has exceeded the powers delegated to it
so that its decision is ultra vires, or whether the procedure followed
in reaching a decision failed to observe the principles of natural
justice. The administrative bodies that have the power to affect the
rights and liberty of individuals, are subject to a set of common law
procedural requirement which are known as the rules or the
principles of natural justice. The principles of natural justice consists
of two fundgmental principles of procedure: the rule against bias,
that whoever takes a decision should be impartial, having no
personal interest in the outcome of the case (nemo judex in re sua);
and the right to be heard, that a decision should not be taken until
the person affected by it has had an opportunity to state his case
(audi alteram partem).

The attempt of the courts to decide the appropriate adaptation of
the principles of natural justice to the decisions of public authorities
was, at first relied on the notion of the duty to act judicially with
the introduction of the confusing concept of “quasi-judicial” function.
This “analytical”approach based on the formalized distinction
between two interacting elements of the every decision-making,



4 F ) UZH 1T B TRITHOFIHERFE 255
irrespective of judicial or administrative, fall into the ironical fallacy
restricting the sphere applying the principles of natural justice, and
caused a great deal of absurd outcomes especially in the field of the
housing and town planning cases during 1940-1960.

The decision of the House of Lords in Ridge v. Baldwin, [1964] A,
C. 40., is of a historic in the light of a fair procedure. In this case,
the House of Lords reexamining the previous cases, and declared
that the principles of natural justice “should not be limited to cases
where the body concerned, whether a domestic committee or some
body established by a statute, is one which is exercising judicial or
quasi-judicial function strictly so.called; but that such invocation may
also be had in cases where the body concerned can properly be
described as administrative.” The older rule that anyone having the
power to make decisions affecting rights must comply with the
requirement of natural justice was reactivated.

Thus, the couts had abandoned the analytical approach to some
extent. However, the uncertainty inherent to the phrase natural
justice has not yet been adequately discussed, and the cases
following Ridge v. Baldwin failed to provide an adequate framework
of judicial review. It can be said that the theory and practice of
judicail review become far worse after two doctorine were presented
by the courts in Anisminic v. Foreign Compentation Commission,
(19691 2 A. C. 147, and Pearlman v. Keepers and Governors of
Harrow School, [1979] Q. B. 56. Here again, the courts has been
trying to conceptually reconcile the seemingly contradicting or
inconsistent cases.

Behind the “judicial”/“administrative” dichotomy, there lies the
distinction between principle and pelicy: whereas the argument of
principle appeal to the legal and political rights of individual: the
argument of policy support a decision on the ground that it will
promote some conception of general welfare or public interest.
However, is it unquestionably settled apriori based on the assump-
tion that a clear distinction can be drawn between the merits of a
decision and its legality, independently of the particular context?



