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Rt d3< L5, £ LT, FEEDHOhLRRAhERC, Bk
IrEEFETEROHIE S h BRI E-S Wt B 2 5%,

Fi, Tz 7 vil, BENLEODOLEFYED TS (wriitten), £ 5
BEHEZRER LA, Lal, BXBER T3 @3 (unwritten),
HERE LI EE, BT L - THEIR S 5 (rewritten) &\ 59,
FLT, BIE 145 [Winle 58] (no law) HIZEL TRIsbRVEu
S0UENRL, Sl OOLHORSHEY EZRIACELLI5ET
B,

Z5LT, #i, SROOKER, HEICHEREEY bbb, &
B, HELXLSEEITHEVS, LT, thehofElfEvERL, B
FiebbDOEWOEP LIS LTS, 2D, —DOFFEIIDFAL
BT LS, TOBRCRALESZELLPAMETH-T, 2hicE
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HHADREPE D L RET D HERE,
FEERDOBRFPRAC D - Tk, HEFERIcE3E, ReRBBAIET
EEOTENRZDLILDCH T, BN, HEROEFRSERLT Y
T30tk 2 ¥ 2FI3E (compelling interest) OFLE%Z, EFICERT 5,
FLT, HHEHHN TV s IR B2 s W ELRH L
WA T, EEENIESIEAEI B - Tid, Everson#o BT
ZEEFIHL, 20905, OBRORBCHTHHIL V-5, £08
H, BUFL, REE (—2OFHOMO bOIRT HEE) 20Tl
FH LIRS (B5PLRELEHTH) L TRIFRIE S,
QFEFEH~BERAT LD (R HhOFHERD 5 W IZFE OB
835 OB edhlisbiny, LT, KU ENLDERE LD
ZERCE, TRIEEREE (one of degree) ‘ThD &L HEHT 5,
FRT, T, FRAF 2o — - FoARROBUHEERS, &1
W, BIHEROA )+ 2 7 AR REF MBI LovTAMEHEIR T 5
Loz, BSOEBCHBEE L), TOEBERETIEEESH
BREAL. TOFEMEHLT, FHRKDLH5V501IY, —oDET
RiswhhrERS, Thbb, 7= 7 7k, BYEEL (no-aid) #FRD
BB Lisv, o & 20, i, £LMECHT58 4K (lax
exemption) (%, eV & - THEMALBHOZRCHA T L¥TD LM,
LiL, Thix, %< hb5hD, Lird, SHEMEFO—BEELLR
54 DHAMIER, L, Lokkuvwdo, ZA, BA, 58E, HL
WEIS LEAANDOERBIRLAEDS LRSI L - THbR AR
WP LIchDTHBEVSH, FLT, 25 Lic#HSoEaniEENT,
BHUECWHEEC L > TR ERLES S IDTH- T, TOHEHOIHE
5 SENARTHET501X, TBRTHHIE L] (natural and
just) kw3,

LHLTADE, 7= v 7 7 ORUERERHOC I 5 BE0OHMED
DFHML, FSULL, 4, FENCEEIEEVbhs BHSE kR
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PHERF LeA D, Lb SEECENSERT X 2REMEYEBRL T
BT ERRTOTREVE, LR, i LT, TOMKEIH
i, T LT, BFOREPFHEH~OBPHPEER o S TE W&
M F i, [RESCEEE Liswidoind, $-8Rm L RBRENI]
E® il EELD,

BEDI5KE, 2o 7 »OFREHLTHRALTAZ E, FOMESD
oL, £—w, BEHEELEFEDOHEL V57 2 U 2 DEHIC
#HSLLOELT, BEI1LDSI2DOLRAY ELL LI L, B2IT, &
feoDEEAFECED DR TWBIERER LI &, =, S0
DEEOLTHLhDORBEE VT, BREM, &<, B LS
Hek, HSRREZBY, BROBUHERCHT 5 HL20H02EHLE
BLEZETHS,

® hIERE, H—F Y F (196]) BERLLS, Tieby, FEED
O HBEEHE & EHETELSE, B> TaERE SRR, ko X
51 [B—D&4y] (single precept) #IR~<Tw5, TEHE, {EADDW
RAEA DR LTEEEF R Lixliskioy, 8ebl, o
S oDFEIE, Lo Lz EEREFRBNETHDN, AEx525, 5
WiIREBEYHT AR FEIC L > TENT S & (classification) & 25
BB THB.]

ZOERR, SOo0FKERH -HERSTWT, Lrd, BRI
DRI LS THERTSS, LA L, BENLSL2O0LEY LT
BT EEERMUMVGCORERTHS, T, BN, REHTTTHN,
E#E bbbzl (blind) BB LichhiZisbiswih, ULk,
C O, FEACEESRE & B L OFENSEZ MDY, Lk
L, EERCiL, sfare ik, BINAREEFAMCE RV EWIET TH -
T, FEAHEE, BROESNLHEYES, 5 VEABEYAS LW
52 EMBHoTh, Thi, HEFA-TIRL, TR EZ AL, FHiC
-T2 HEHBELT, BEORHOGEYHITELL O,
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ok 2 ROERETIRD Shicy, bk th, EREXR—BHc A
PRECESHOTRASEAICIL, BEOZBILT 3R HE I RER
BE3NE00THED, ThEdd5—oDOBEAETE, BHiESh
TeWBROEEN, 3R, HEMNCLSEROEE LT TIHLELTWT,
SR S FRICH L TR E (bias) ZHELTVWB 2 EY
boH, ECHBH, Z5 LEBEROHSHEERSREIRCIZbL L IR,
PEoX57MBERLZ TWS 0, ZoFET28HE 0 LY,

P27y EHETHIE, B2, Y2773, -5 v FERTEL
SIODEEIRA LSO EBNT B EFHTBHR, Ll, ThEREH
BrbosTWDEWIRAXZLTWA, #—F v ik, EERSEODE
BERED TR ETRICHANY 52 TWB 2 22 EHT 5D, Sic00D
FADENENROMBEEYEMTAZ LXTER, g, »—F v F
ik, 7= 77035, BROFEMEFRMNRIC ST 58 E0L D)
OEZEVSBAREGE IR, '

@ TEEERL, HRINIZIE, 48— (1964) AR LEY, e kih
W, OB, FARST L EEHEO D OBRRES TR
Zorach v. Clauson, 1952 Il L TR A LD TESD, WAL DREH
LT3 EZAERTHRE B,

[OE#BHIZILSSHEORIR A3 Eh 3B E R D,
RECHT 5559 AR EEIRT S, BBV, MLy
HEERTHIREE, EOULL (gidy) @A &hinnwC &, %
fo, @EEBEEEFHORRO Fick CHRER, RE&EDO
HBHORENSSHLTRE AT WEWS ZE, i, @
HHREW T, BUFL, TOBGREERY, RENWEBROEED
Femd g L sine L, BIRETE, 2013
T AZELTES],

DEQQLE@, EHEMIELLHAOENEEERT 5,

LT, AROBEOM L THE, EHEMHTEILLHENREITEHO & hidk
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Hofl#EFT w5 (@) EWS50RBETHS, FhTE, SO0

iz, FOX5RBIRCSIoDEA S M, 34— iF, TOREMIHL

T, KDEHELB®, T,
CHEHBMIELLR L FHEBOHaELRE R, [SHicoDdhyr
L-SERHIER) <A b, fizoREIR, By [EReT%)
(jeopardize) X dwhHWbhisw, FLT, OB, 5HES
ik, [EE3ESrEE4£EL Y] FHENAHEEENCTRR
5] (preffered treatment to religious liberty) Z &3 T& %5, &
o, OB, 20X 5 fbicthilicbin,

CO@DOXFEE@OIEE, R TiRERE»T, T£ L] (and) &
Lo TR Bh, BuviclifE L, #351%, WHOMRO L 5 cfbh
Td, LichoT, #BFoxEr EEETEELEI 0] 268A
TEBHLEELRD, £5F5L, L 20%HI M HETIH4IE, L
B0 HFEBENWE HORELFHR T 2 FEEEO B BARN BRI R S
hb, ERTE, 08Ed Ll ERATEERON, B0k, TRHCEL LR
7| (broadly conceived) FHBE M (S 2DLHEC L » T bR D
HULETE S B THED E VS, LhL, Thishil, RENHES
1%, SEOOLHOBRECSB EWIETTH T, KiCdh, REEHO
B B 410 % R 2 T A SR SR b it L O Tiin ey,

Ehic, 443, @OXECERE 2T, # oY (1953) ®F(AL
TWBHDT, a4 —RHAWE OB OFEBE X H ST 5
DI, By VEBTHRLS,

FTinh®, & o Vid, BERSBEELICH LT, BESET, MY LicER
TR, -0 RHEWEH) Ty, TtORALTENBHK
BHEVSH, LT, BBRIHEMERTS LD, ZHOAhOREDT
FELSE S, FIhE, BEOBORANL, THEMEBYHERT D
@ [FER] (nstrumental) #ETHD, T, TOLDO [HEFE] (sub-
ordinate) HE2THDE 5%,
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E5T5HE, BIE1&IL, Sico04HEEED, Lnd, TORCES
TN WDIER, By Vi, ERELTOBRBSEOFAML v, 5
FEHHBEEZFEL WS o Tnb o bichs, FORBIE, BRESEOK
Hivk, FEMNEHOFR L LTHFEIAT VA, SEEDHO OHLHEEE
#HYREIL, RRZR TS,

THOLTARBE, B, 24—, BHEPARYEECLT, BEX
B L&TRc L 5EF LSOO DED Y PR —AREML TS,
B, LiedaT, af 14—k, Fz 977 AU BNSRELES
ELThH, BaE, BHUOHRYS - CEThEHoTw3, ThiEHL
T, T=» 77, DRBAHREELLLEVT, BEEIOHBEYETLL
5L LCHMBRBEZMES, Thifhs, SToD4LEOMER» 5%
awd, BOGRBOECTICE THETS, F2IC, 34—, hoY
KT > T, YN EEY RIS L L, B Ay, S5
HEWS HNICE 2 870 2R - FRLELTWES, ZOZ &I, BED
XECBEEFELC, S20FFHOEBLLREVAESHET57 = v
Zr&iZ, WHLEDLWHEATHD, HEMc, BHEOLICIIFFION
FRER TV L2PbET, Sio0&EHOMIE LD Lk 5 ICFFID
BT FHLAALEBHATIRELA TV, e v 7 758, BEOX
FSRREETHOLHRHTHS,

(© BEDLS7eHROMINL, HEHEFRERLTVWAHL 3R
bhd, Tiebb, F3-2— (1980) 13, EHFORBCIE, KD L)
Zuvh,

OHEABRERHANL, So04LE0 5, EHETEEIL4E
T, BRNERRY, REEDO BhLE T, FEEERERE
BALTw5, T, SE2046HED TR ERLHREMCERT
THEKThiZ, IvwcHRT 59,

@ MESEIZELFREFEERHOERELHE] X, TOAME
FOFACEGTHEENIRL - TWvw3 (distinet) iTh Ed, R



BHoah EBESBOBROME 55

ERORRPLENTE L, FEHEC»A LTEEONEE
ST ODHREHA LA L, BIE 1 £OHEELBR,
Ho&hE, FEANEHOFREEYL, -6 8L0hDEHICE
RISGes) EER LD TiRAEW, EWHZEERLTL
%1%,

@ TE#BI LT, REMEHPHEESTS L5 ehFE
NTeh, Thik, BB, FREPHOAHKERTS
(subordinate) X3 EEFh BN, LA, Bfft,
REDLDETHTH L OTELIEEXHBESATW3 L5
HEhBRETHBH®,

Fa—iE, TOLSE, REEASTEOOEHEDO LN FNICEEIH
MEdD, Lvd, REMEGLERELENE L, 20 LT, BEOHR
OFREM T EEL Lt O R kT 556, REEBHOEmA, E&HET
B L& ABMCEMLT 5 0RITVEWE, Fhd e, iz, =4
Rt hdT 20 7RV RY E TS,

LTARB, Sl o0&HOHROMBIEY BHCRETSH L ARD,
T =20 77 ERBISTL B, BEDOLDHET S, FTOMBAR, K
DL S ILPORESALETHB, Tiebb,

[E#REIEETL, @TOAMNARL IELRHWTH D &
TAHED, o, @REMEWNELEEL, £5 < L{compromising
HE - BHRERES L], BBESLCREMBERE RV
ZOTHBELHD, BFHOFTHDZEEET<ETH D™, ]

Hik, @LORED - TR CDTESMUEEEFHERBELD &5
OREHL, BRI ATL, BROTANSEEN THH T TRALER
s bige, £535% 4, TADEHRAREH ThhuEthidoEl
BRZES L) BRBREC <, i, TAOBMNEEBRTS
Tz 7y LOEPHEREHEELLL TS, ERME, BFEND
BIROWHEHE 7 = w7 r LOWLLTWB, T, G, Wb BHH



56

OTEI i D, F 25—, HHOREYHEHRL w5, £LT, %
DRI ESTIR, AFHEARILEVWEZTWE, £OLDIT,
Engel v. Vitale, 196223, E#MAIEEILLHTE, FRBHOBHLHELE
# T, BFOEEMME (direct governmental compulsion) M35
PBEUTIe v E o, ThEE SN TH, LichiosT, F a9~
i, 7Bl OBBHELEL L WS OB LR, BRThEyH T
Thinls,

mRHE, Engel IR T, LBOBHBHE L R T, BADOHED,
BiE, MBEBAREDTENEMOETRIC s hich, FTHEMDEIR
ik, AMCERShCEN RS 5 X 5 c MEMNBRENTED
(indirect coercive pressure) FME < OIFB LN TH S| ER~H, £h
W, Fast—ix, EQXS5EZTEDdbRBIES5d, #iik, Sherbert
v. Verner, 1963 iZhvinb o T, KD L 5315 T 5%,

MRERIC X - Thr U5t Sherbert IBAOKRA [(BERZES
O|WETHRPETE W& B, REFUOITHEIT LRIV
A, TORM] 2, REHEMCEL, SHENYEROLDR, B
wk AMBONAT [MBEads] REWEREE STV
PHED], FhIEEEYEESFCRRT 5, IEMRMELE
D5 S MO EL, [Sherbert g AD] REH HH R RITT
RDIEREIhDE], Th i, B REFLONE
B BRI,

T5FBE, Fast—iL, Sherbert WHOPE, RELLRABAOTE
iy B DRI IC T TC, Sl OB & LTk, Engel HItov 5 MR
BRI ok EbEL TS, Thibd, MREFSBCORE LW 5FH#
Oz, BeoFHY BRI hA0R EEL TS, FORDIC, R
WHE & OBIR T, MENHREOFEERTFEOTEMEC, RlvBL
TLE-T,

L, i, y—A - A1 - 5 —R2T, MENEHNOFETFESY
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BEATNETH- T, —fHEFROFRNELRRTERVEIDE—ED
B®, Lich-> T, BENREOAFADS G, EHstb4Es,
BEIRTWIWZ &Y, Therk, BRNAEHOHHORED
ELTWieWZ EWind, FOBAE, BREDOBEHEHORELE
ChwZ Eicic s,

5 LicdF a ~—DFELL, Sherbert FIRZ L CHRE, 2o 7 7
EOMEERT. EVH01, T 7 rik, ERRRENETANEKO D
OFEOFHLU L RN HBOEREFABN TS S, LFENCETY
BIBLTHBS, ‘ ,

Fxw 7 7DRDECHTR, FEROFHNARGKEERRORMETS
h, BE0 FHEWRBLO =~ AXHL3AENT7 Fe—F] CIsT,
FHTEORESRTHA, LHEARYERE ETHEMPENRE ST B,
Lz A%, Sherbert AL, G TLREETEIM DT, LFEFHO
TP KDDL, Ta v 7 7305 2Pz, ik, Sherbert¥l
proir, Engel {Bin b o1, ¥ 3 Ei E LicfErE
HoBERD oI b A TS, OB, i, E&EEIEELHEIE
BTl tBotTnd, £H5T5LE, Fa.-87z077LD
B, 26NHEtORFOEERD S BT ChH- T, FEMTTHER
O TR ERS,

FRP LT, FEHL, F3A—OFRE, EFRE T = v 7 s DERKIC
Hins LB,

F 5 X —OEERRIL, +0%#, Harvard Law Review @ Comment
1984 & Comment 1987 K& S h 5, ThifiMc@BAT 5 &,
Comment 1984 13", Lico0f&HOHROE L L HHE, BALES
{community) O\ -SECHEL, FOoRBEHEROBIL EEHROWTE
bbb LTWwbEW5, TIT, HALHEOEMHEBEGREEREL, BAR
BALLTH Do, ik, HAR, HAOFCHEEERMLTN ZE
2YETS, (BT (theself) 12, Do UDREEILEERRE S -2
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theiel, ABWR7AF v 740, BEL, Thdrdbd
¥, HUE S S0 lHEOBOBNTEEOM D THE LELLRS,
Tieht, hELLOSH, FLT, AE~0el. 0Bl ARE
i, YRETLHLESTERE L, BROKMAPYERTS, £LT, ZOK
Fx s 2OLHORRCHBL, Thbik, AL BARNERR, &
L, AHR7AF V7474 ORBERES TS UER] 2R#T5
Ewh,

AHOBLI ST, NEDARMT 4757 4 7 4 DERS, FH
TEBDH BAHEER LS E YRR S 5 L3 5B R CHRE R
Te-tckLTh, THIXSRTHADLES,

%+, Comment 1987 iz, BRZIRHOHMAOMLHXRE L, B#HE
O AEEHERDNE, Thil, SEROEELPBIRICHEET S Z
L s LT 5,

) LAE7 AV Akl 3G 8 h &5 & EEE Y IR LRON
FHEDEHBMEPEE L CARAL A, BT, [Ho2oD&THIL, R
FEHRENTSE o { R HFORNOBEYECT5 ]
(Engel v. Vitale, 1962)®" &5 #3 ¢, T ¥kl ->Twb, $Dik
B, SEDOOEEOCHEBT EDL S ELL DM, BEXMESTD
B, FLTC, FOBABUEDY 5B LI E DS, ShDD4EIT,
FhERBEESY LB DD, Lo, —HNbcBiT5s, 50
BRI, — ARt ERAET 5 L v BRI inv E v 5 BERF
AT T B DR bR ok, TR DY, ThEROKES, FHOR
B b5 FHEMNEHY, EHFILT, 0 X 5cRREET5hAR0M
B EFEA TS,

HOELT
TAYHOBBNT AV ACEEE DL &L, OB E S0
5, taFRERS, Sherbert D X 5, BHHEEHO B HOEBICH
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AT BEFORSTREDL, BER—BCHEHA S hHERIC X 585%, &
HEPBERICLTRRLIENTELINESHTHD, FHRHEBHBE Ll
BLEHNL, IR XELEBE LS,

FRTH, 72 ) FEETLEESHOEHLH L BEETERELEHEO
BIthh < iR Y, HARDEHOBh & BESBHOFRNONHELDH S
FREBLTELTHRIS,

T, BHOBHYENE L, BESBORNE TOFED BV ILE
B &AL, HEhL LCOBEDSE T EII VLD THD, 7
AVATE, 5 LRBER, TREho05%, Thibd, oD
SN, BRI LIWERTMEICT S, Thdric, ARTD, BbEE
kAR OFRCEI ., BROBHLBHESBORIOEHRED S
i o, AlEMICEARE AL DL O Ty, HIENRERRT
LoT, BEROEMIT, 2RI Lokt d i,

B, TAVAT, S o0LHEORKEFERNBERAELET S &
EZbhTwa, Th@Ld, $ico04E L, ShEhMBcEENnG
MEREL -5, ARTIR, HERRERCL > T, BHROEHOERE
KOLARBENBEAD IO L LELLRTWRA, T5 TRV, #
HEWEHBY, GHOBBAEBHSBORAOMALL FECEELLS L
THOR, 72V ALMELAEBRERMCES SEREEOE LT T
b5, EARBELEECERALIS L Lighb, b¥bY, TOHEFIRE
DD, —BEBESBMOFENY L L L HHTULE s fb,

#=e, BERAMCIRIE, Wb S HIEMRREGRT, RRICHBSh
—DDEHTH-T, BHEL LTHBEOCE - EHEOMERHBEL
L5&ELALDTHE-R, L L, BESBEORA, BRHLS, £
Az h, FAY TR 7 A Y 2 CRAZhAZHDTHD, 72U 2DH
AOFREDOETH > LHFEXEHTHE TR, Tiebh, HEsH
DR EHED AHOHTEML L0 LT 5ERWLRBOEI L, XE7
AVARRIER o, ThERTHOLLT, AFROE LDV A VT A
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ADFRFBT TH W, FHROBHER v ) 7 ARLBE, HX
EHESOHBENTT R, EHOBHRRFET TCEIWEEL, T5LK
BHSHORENET 2 VA TCREL, BRIz —r, DEFL
HEDE 2T ERARPCHET 5,

L ZATHRL, BHSEORROFRE Lich - 8E 11 v gy
BT, EEES Lo T CoRHOEHTHLE b LT,
LOEHOBHIZTRLHTHSL L RBVRAAYE, TOKE, BB
toTh, BESBORN, #rofdnb - T/ d ot &
WEEZTLESRL>THS, COERMNLEEN, AROEBELEOFEHR
OEHMEBRESBEORENCHATHEBC KL= &, TORROBT
i, PLODRERTERLTE, 25 L EeR R TELLE T,

B, REAMORANL, RULMCEIL D, BRI TRAES
#5, BAROHG, BFMEOE - FEIL, BEOFHOHIRIT LT,
5 LicBfEy, BRREIRE RS, TORDI, T2)H2THb
hBEHOBHREBESEOFAOEAN Rz, hofiRoyET, B
HOBEOFAINMIE ST O 2 AENHDDE, $ALL, BXOEEN
Teflic kT 5,

kAR, SFEEEHARSERE - ThEEFROKEOLBIC, U&
EHCERSE (1990.9.25) & LTRILAb O, EFoITErNtizbdTd
B, THHTHC Eol¥ERd 5 BT, 1F3RPIREH Uit

p-3
(1) Williams, Roger. The bloudy tenent of persecution, 1644, in: The complete
writings of Roger Williams, vol.3(1963), p.3. r~ P4 — + 24 D 7 &4 A [{F{0%SF
BADEEXRMAE I v#] 1644 FRAT AV 28] §—4& (1950) 1958 LL
T&E).
(2} =& -2~ _—2 [EHEOBHCYETBHE] (M. Searle Bates, Religious
liberty, An inquiry, 1945) (1949) S4ELATF. '
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SR MEAHERE] (1927/1935) 398ELLT.

FmER AT 402E.

EBE - FREAE TSR] (1947.4.10/1961) 111EHT,

EW|A IFEEFEARER) (1947/1952) 5TALTF. L oA 7T, A FEAEERRHR]
(1952/1956) 168~1T1H Cit, BROGHIE, BT L AREHToE Ly ns <,
A DTCERINTVE, Lrl, ¥OL 57cEZHIFE O LT, i ck [EFELs
FOHM OFTHRULRTWE, &3 LABEBICLICES, LisrL, Thild
¥ hEBEREREFCLVESR S,

EBE - BRI THARBEREWMD (1952/1956) 169E LT,

iR TEAEREEREE] (1947/1948) TTRELT.

¥a B (1952) 82ELITF.

FERAREFRE) 14 (1953/1963) 410E KT,

TEMAREZE] L% (1948/1949) 198,

1028 - F408E, HE11BME - [958,

B U (1954) TSELLT.

i THEER] Ao » PERESEW) (1955/1975) 1448 LI,

# IELEEER] (1949/1950) 1I0ELETF,

BR [FE) ef@Eegd (1959 201H,

AL FR#chT 58k o) BT - S IEkaE] 2% (1963/1964) 131
BLT.

W [{w oo o) B—s - HRES] AHWR4EE (1986) 104~105HEHE,
Schmitt, Carl, Freiheitsrechte und institutionelle Garantien der Reichsverfassung,
in: Verfassungsrechtliche Aufsitze aus den Jahren 1924-1954, Materialien zu
einer Verfassungslehre, 1958, S. 171. .

Schmitt, Carl, Verfassungslehre, 1928/1965, S. 158f.

Derselbe, a. a. O., 5.164f. und 170.

R FHEFRERE] &4 - il - BIEE (HEEKL] (948) 160H ik, HEmERE
B, [RRER OUfHERFs, TARRESREOHNAYLSWL LT 2R
fol BB,

ERERTFOMTE S LclimsiE Eioifd, MEMBEAR LRkt L,
LENL, BRGSO THCORFYECZ S L35, B FCRBENReHFEL kool
WG, ik, BROL IS ERIOHRICE S, ThE SBYRT5HORIR
HGLRE, ZOHT, FRICHTZEEOBEHEBFEDWT T AV H « A YR
CEFA YT, FHENTHESS, SFOUATENICES LR, B IEREEE
Bomboph) TEE - FMEBEMAR) EEr -7 - BAHEYY X3
Q977 130ELTEE.

5 Lok Tk, I MEMoBA&EBESBOE] 2= VA FTTLE (1982)
3EL T, —2oREZTHET,

ISR RE ALY 7. 1333k, HHAEHB855E, 27TE LT,
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Everson v. Board of Education of New Jersey, 330 U.S. 1{1847): 15-16. = D& D
HIPTFRCRE (EEEEROTE—R 7 — 0 - AR RHUAEEY V) A
+EERRET] (1964) 100ELLTH A5,

CI., Kauper, p.6l.

[Comment]: Developments in the Law —Religion and the state, in: 100 Harvard
Law Review 1606(1987) (=Comment 1987), p.1633.

Walz v. Tax Commission of the City of New York, 397 U.S. 664 (1970); 6638-669.
Lemon v. Kurtzman, 403 U.S. 602 (1971)

Choper, Jesse H, The religion clauses of the first amendment: reconciling the
conflict, in: 41 University of Pittsburgh Law Review 673(1980) (=Choper),
pp.673.

Sherbert v. Verner, 374 U.S. 398(1963).

Wisconsin v. Yorder, 406 U.5. 205(1972).

.Cf. note 31.

Ci. note 31, Choper, p.674.

SRR L7 4 D LTk, Kauper, Paul G., Religion and the constitution, 1964
(=Kauper), pp.59; [Comment]: Reinterpreting the religion clauses: constitutional
costruction and conceptions of the self, in: 97 Harvard Law Review 1468 (1984),
pp.1468; Comment 1987, pp.1634-1638.

Pfeffer, Leo, The case of separation, in: Cogley, John, ed. by, Religion in
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THE RELATIONSHIP BETWEEN RELIGIOUS FREEDOM
AND SEPARATION OF STATE AND RELIGION

{Summary}

Norikatsu Sasagawa

1. The article discusses the relationship between religious freedom
(= freedom) and separation of state and religion (=separation). As an
interpretation of Article 20 of the Japanese Constitution, one says that
freedom and separation do not mean separate concepts but really two
sides of a single coin, but the other says that freedom is an aim, and
separation is subordinate to freedom, basing the argument on the
German Institutionelle Garantien.

2. Arguments of the relationship between free exercise clause and
the no-establishment clause of the First Amendment of the American
Constitution are suggestive of this. Recently, a new trend which follows
the “strict separation theory” points out that at the basis of the two
clauses lies religious liberty, criticising preference to the free exercise
clause.

3. In Japan, the decision of the Supreme Court in the Tsujichinsai
Case discussed the relationship between freedom and separation, which
referred to the German theory.

[Conclusion]: First, it is important that the Constitution guarantees
both of them. Like the First Amendment it prescribes neither
preference nor subordination to freedom. Second, it guarantees religious
liberty completely by means of imposing restriction on the state power.
Third, subordinating separation to freedom, to that extent restriction
of the state power may be relaxed, so that a complete realization of

religious liberty will be obstructed.



