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The Issues Related with the Authorization of the Use of Force under
Chapter VII of the Charter of the United Nations:
With Focus on the Study of Theories

<Summary>

Naoko Nishiura

Under Article 2 (4) of the Charter of the United Nations (hereafter UN
Charter), the threat or use of force by the states are prohibited, with the exception
for the military measures (Article 42) and the right of self-defense (Article 51).
While Chapter VII states the procedure for the employment military measures in
details, during the Gulf Crisis, the Security Council chose to authorize the use of
force by the multilateral coalition forces under the Chapter VII. Such irregular
measure suggests two problematic issues: firstly, the non-existence of a specific
legal basis for the authorization by the Security Council in the UN Charter, and
secondly, that multilateral coalition forces do not satisfy the prerequisite for the
military measures, especially that of the direct command by the Security Council
on armed actions.

Though it is not clear whether the authorization procedure in the Gulf Crisis
could be justified in the UN Charter or not, the practices of the authorization
have been accumulating since 1990 and various assessments have been
published. One strain of studies justifies the authorization based on the specific
provisions of the UN Charter, on the theory of the implied power, or on the
formation of the customary rules. The other strain accepts the authorization
based on the accumulation of the practices without specific objection from the
member states. However, several have expressed reserves on the practices of
the authorization as being far removed from the system under the UN Charter in
the light of the absence of the direct command by the Security Council over the

armed action.
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The direct command by the Security Council is not a formal procedure for
the military measures but the significant element in the Article 2(4), because it
minimizes the discretion of the member states over their armed actions. Although
the Security Council resolution does specify the purpose, mandate, and deadline
of the mandate, outside its direct command, the fact that the member states may
reserve the discretion on the military action will leads to the gradual erosion of
Article 2 (4). Therefore, the criticism on the practices of the authorization is not
that of an impractical “Charter fundamentalists™. It tries to limit the discretion of
the states on armed forces to prevent the erosion of Article 2 (4).

Another serious problem revealed from the accumulation of practices of the
authorization is found in relation to the function of Chapter VII. Under Chapter
VII, the Security Council monopolizes the authority to decide the legal use of
force. It means that the Security Council approves the legality and legitimacy of
the armed action by the member states. However, such function of the Security
Council under Chapter VII has come to be considered mere formal requisite by
certain states. In most cases of the authorization, only a limited group of states
(permanent members (P5) or other states which have closed relationship with
P5) were granted the resolution for the authorization, and in these instances,
the members of the Security Council had shown little inclination to discuss the
reasonability of the authorization. Under such interpretation of Chapter VII as a
formal procedure, we may conclude that Article 2(4) is not deemed applicable
conduct of all member states. As a result, the erosion of Article 2(4) is as a
serious issue, that a certain states can formally justify their armed action with
their wide discretion.

Seeking the establishment of objective standards and guidelines on the
authorizing procedure by the Security Council will make a significant and

necessary contribution to the future of Article 2(4).
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