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ENFORCEMENT OF ANTI-POLLUTION PROVISIONS
IN THE LAW OF THE SEA:
OUTLINE OF A PROBLEM®™

Ryszard Hara

One of the most serious problems that the international community is
facing today is the problem of the growing ‘p;ollution of the human
environment. Since pollution, in a great majority of cases, 15 transna-
tional. in scope, it's reduction or abatement requires international
cooperation within the framework of “..a modern system of interna-
tional law suitable to the needs of an interdependent world communi-

ty" .

Although there is widespred, if not universal, recognition of the
dangers inherent in rapid industrial development, the comprehensive
solution to the problem of environmental pollution is not near at hand.
The main issue here is that such a solution has to recognise and
accommodate a number of different, often contradictory, interests, both
economic and political in nature. This is especially true in the case of
the marine environment since the commercial uses of the seas play an
essential part in the development of almost every state. For this
reason, any attempt to restrain the scope of such activities has been
met with strong opposition, unless the relevant proposals are
supplemented by concessions or special rights granted to the most
affected or depéndent on the uses of the sea. The whole matter is
further complicated by the fact that due to the complexity of the
sources of pollution and the geo~physical nature of the marine
environment it is not always possible to establish the damage or party
responsible by “clear and convincing evidence” or to state whether or

not such the damage is of “serious consequences”®.
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Despite these obvious difficulties, international efforts aimed at the
protection of marine the environment resulted in acceptance of a
number of important legal rulings that deal with the most detrimental
practices such as. oil spills, dumping at sea, or discharges of harmful
substances.

Again here, as well as in every other field of states’ interaction, one
thing for the actors is to agree on the desirability of certain provisions
and the other is to secure the proper implementation of these
provisions by the parties invelved. To restate the obvious, states
interpret treaty obligations mainly, if not exclusively, from the point of
view of their national interests. Therefore, these provisiohs, in order to
be effective, have to be supplemented by a system of enforcement
that in turn should consider “various and at times inconsistent interests
and needs”®, and provide an acceptabie leve! of protection to the
community interests. This indeed is the basic dilemma of international
law- how to elaborate a working compromise between the interests of
the international community as a whole and the interests of individual
states or groups of states.

The present article attempts to present some of the issues connected
with the enforcement of anti-pollution provisions included in the
selected international rulings that deal with the rights and obligations
of states with respect to the marine environment. The powers of the
coastal states and flag states (state of nationality) will be reviewed.
Some - consideration will be also given to the proposals justifying the
establishment of an universal agency, equipped with powers to enforce
its standards and decisions®.

For the purpose: of this article pollution means “...the introduction by
man, directly or-indirectly, of substances .or energy into the marine
envirenment, including estuaries, which result or is likely to result in
such deleterious effects as harm to living resources and marine life,
hazards to human health, hindrance to marine activities, including
fishing and other legitimate uses of the sea, impairment of quality for

use of sea water and reduction of amenities”™.
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Enforcement by the coastal states

it is a well established principle of international law that a coastal
state's sovereignty extends to “a belt of sea adjacent to its coast,
described as the territorial sea”® With respect to this area, therefore,
the coastal state has an exclusive right to both prescribe and enforce
its legislation, including internal rules or decisions that relate to the
protection of the environment. It also follows that it is the right of the
coastal state to implement any international obligations or standards in
this respect in accordance with its own policy. It should be noted,
however, that the prerogatives mentioned above or any other rights
within territorial waters should be exercised in accordance with the
relevant provisions of international law. This law requires the coastal
state to observe the right of all the states to innocent passage through
its territorial waters and not to hamper such a passage®.

According te both the Geneva Convention on the Territorial Sea and
Contiguous Zone of 1958 and UN Convention on the Law of the Sea of
1982 (later referred to as LOS Convention), a passage is innocent if it
does not aifect or if it is not “prejudicial to the peace, good order or
security of the coastal state”. Thus, any wviolation of rules and
regulations accepted and published by the coastal state could be treated
as amounting to the violation of the rule mentioned above. It could also
be stated that any breach of standards accepted with the view of
reducing the pollution would amount to a passage being considered as
harmful. This statement finds support in Art. 19 of the LOS
Convention which states that “any act of wilful and serious pollution
contrary to this Convention” shall be considered as prejudicial to the
peace, good order and security of the coastal state. Furthermore, by
virtue of Art. 21 of the same Convention, it is the right of the coastal
state to adopt laws relating to the “preservation of the environment of
the coastal state and the prevention, reduction and control of pollution
thereof”, and to take necessary steps within its territorial waters to
prevent any passage which is not innocent®.

In order to provide the coastal state with more effective means of -
protection of its interest, international law .&oes allow such a siate to



32

extend its control to areas of the high seas contiguoustoits territorial
waters"™ The scope of rights so granted is limited in two ways.. First
of all, the coastal state may exercise its control and not the exclusive
jurisdiction -ini that area. As Fitzmanrice pointed out, it is “control, not
jurisdiction...Although the two ensuing subheads (a) and (b) of the
paragraph: - {Art. 124, para. 1 of the Geneva Convention) envisage
punishment zs well as prevention, yet taken as a whole, the power is
essentially: supervisory and preventive”®™, Secondly, the right mentioned
dbove may only be exercised in order to prevent and/or punish
infringements of regulations, including sanitary regulations, if committed
within..-the: territory or territorial waters of the coastal state. The
relevant provision does not mention, expressis verbis, anti- pollution
regulations. However, it is the opinion'of the present author that such
regulations are included, otherwise the subjective scope of the term
“sanitary” would be rendered insignificant.

One of the most significant developments in the modern internation-
al law is presented probably by the acceptance of a concept of
“exclusive economic zone” (EEZ). This concept has its origin in the
demands of developing countries for the new and more just, in their
opinion, appraisal of their national interest. In the words of one author,
the International community could not “remain unaware of the dangers
of continuing laisses—faire on the seas. It had ceased to serve the
interest:of international justice. Freedom of the seas could ne longer be
permitied to impair the even more fundamental principle of national
sovereignty::and the inherent right of self-preservation”"®. Whether or
not one agrees with the above cited statement, the EEZ is already a
generally accepted fact. Generally speaking, the exclusive economic
zone, as 2 legal concept, amounts to the extension of the jurisdiction of
coastal states over the actjvities of an economic nature carried out in
areas -which previously constituted the high seas. The words used are
that of “sovereign rights""®. Furthermore, the coastal states enjoy,
within the EEZ, the right of jurisdiction with respect to, among others,
“the protection and preservation of the marine environment”. What

should be underlined here, is the fact that the jurisdiction, with respect
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to pollution matters, is no longer deducted from more general rules of
international law but is clearly included in a relevant provision. The
importance of this provision is further indicated by the .right of coastal
states to “adopt laws and regulations” and to “take such measures,
including boarding, inspection, arrest and judicial proceedings as may be
necessary to ensure compliance” with adopted rules and regulations 4.
Although the LOS Convention is not yet in force, the tendency with
respect to reduction and abatement of pollution of the marine
environment is quite clear.

A point of general nature should be borne in mind when reviewing
the possibility of effective implementation of any international or
national standards for the protection of the environment. The ultimate
test of wvalidity of such laws and regulations and the legality of
enforcement measures accepted in this respect will be the consistency
of such actions with the general obligations of coastal states under
international law. A number of provisions of the .OS Convention make
it quite clear that enforcement with respect to pollution of the marine
environment includes, first of all, the adoption of laws and regulations
aimed at implementation of applicable international rules and
standards™, It is not therefore clear whether or not a coastal state may
adopt more stringent rules or standards in this respect. It is the opinion
of the present writer that since the EEZ has been established in order
to protect the interests of coastal states and these states have
sovereign rights with respect to certain activities carried.out in this
area, such states may adopt higher standards for the protection of the
environment as long as these standards do not hamper unreasonably
the right of innocent passage or any other lawful uses of the sea. For
example, the coastal state may not prescribe rules requiring foreign
vessels to observe design, construction, manning or equipment
standards other than generally accepted. This matter lies within the
exclusive jurisdiction of the flag state (state of nationality).

The tendency to provide coastal states with more precisely defined
rights to enforce international or internal regulations relating to the
protection of the marine environment is of relatively recent nature. For
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example, the London Convention on the Prevention of Marine Pollution
by Dumping of Wastes and other Matter of 1972 (referred to as the
London Convention), simply provides that parties shall take, in
territories under their jurisdiction “appropriate measures to prevent and
punish conductin-contravention of the provisions of this Convention”
{Art. VI, 2).-By the virtue of Art. 210 (5) of the LOS Convention, the
coastal state has'the exclusive right to “permit, regulate and control
such dumping” ‘in areas under its jurisdiction, including the EEZ. It is
therefore quite clear that the enforcement, with respect to dumping,
has been: left within the discretion of the parties, the only additional
requirement being that the nationa! laws and regulations "shall be not
less :effective...than the global rules and standards”!®,

On the other hand, the scope of rights of coastal states with respect
to- the pollution resulting from discharges from ships is more precisely
determined. It should be noted here that the term “discharge” relates
to all harmful substances (including oil) and it covers “any escape,’
disposal, spilling, leaking, pumping, emitting or emptying” but does not
include “dumping” within the meaning of the London Convention of
1972%P, Under the International Convention for the Prevention of
Pollution of the Sea by Qil of 1954 (amended in 1962 and 1969) every
ship to which this legal ruling applies is required to carry an Qil Record
Book. This book may be inspected by any contracting party but only
while a ship is within a port in the territory of that state"® The
respective powers of coastal states have been extended by the
International Convention of the Prevention of Pollution from Ships of
1973“®. Under this. Convention, a party may, while a foreign ship is' in
its port or an off-shore facility, inspect a certificate that such a ship is
required to carry. Such an inspection is limited, however, to verification
of a document in question unless there are “clear grounds for believing
that the condition of the ship or its equipment does not correspond
substantially with the particulars of that certificate”. In the above
mentioned case a party is required to take such steps that will ensure
that- the ship shall not sail until it can proceed to sea without
presenting unreasonable threat of harm to the marine environment
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(Art. 5, 2). Furthermore, a party can deny the foreign ship a right of
entry to its port or an ofi-shore facility on the grounds that such ship
does not comply with the provisions of the above mentioned
Convention {(Art. 5, 3).

The L.OS Convention qualifies the scope of permissable measures in
relation to a place where a violation has occurred and to a degree of
threat presented by such occurrence to the marine environment (Art.
220). If a coastal state has clear grounds for believing that a violation
of its laws or regulations had occurred within its territorial sea, such a
state may undertake physical inspection and institute other proceedings
including detention. Had such a violation taken place within the state's
EEZ, such a state has a right to undertake inspection (if a ship refuses
to give relevant information and there are clear grounds for believing
that there exists a significant threat to the marine environment) and to
institute other proceedings, including detention, but only ¥ major
damage had resulted. Furthermore, such an action may only be taken
on the basis of “clear objeciive evidence”. It is therefore quite obvious
that the assessment of elements mentioned above is left to the coastal
state. This state, however, is liable for any damage that may result to
the other party, shall it be proven that the action was taken without.a
reasonable cause or was in excess of what was needed to avert the
threat. For it is an accepted rule of international law that responsibility
is “the necessary coroliary of a right. All rights of an international
character involve international responsibility. If the obligation in question
is not met, responsibility entails the duty to make reparation”®.

In some cases international law does allow the states to take
measures of exceptional nature outside the areas of their jurisdiction.
The poﬂution of seas or coastlines by oll spills is one of such recegnized
cases. The International Convention Relating to the Intervention on the
High Seas in Cases of Qil Pollution of 1969% allows parties to take
such measures on the high seas “as may be necessary to prevent,
mitigate or eliminate grave and imminent danger to their coastline or

- related interests, from pollution or threat of pollution of the sea by oil”
(Art. 1/1). At the same time it is an obligation of the coastal state to
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consult with-other interested parties {(e.g. the state of nationality of a
ship involved in a maritime casualty) before such exceptional measures
are taken. Such consultations are not necessary in cases of “extreme
urgency requiring measures to be taken immediately” (Art. 1, ¢). At
the same time,-the Convention in question upholds the test of
“reasonableness” ‘by providing that measures taken can not go beyond
what is. necessary to avert the threat and by stating that any party is
under an -obligation. to compensate the damage caused by measures
which exceed those “reasonably necessary” (Art. V).

- Very similar rules apply when measures of extraordinary nature are
taken on the high seas to counter the pollution of the marine
environment : caused by substances other than cil® What should be
underlined-here is the fact that the ruling in question relates to all
substances, .even to those not listed as harmful by the Marine
Environment Protection Committee of the IMCO®™. In the latter case,
however, the intervening party is under the obligation to prove that the
substance “could reasonably pose a grave and imminent danger” to the
marine environment or other legally protected interests of that party
(Art. I, 3). Following this trend, the LOS Convention recognizes the
right of states to protect their interests from pollution or threat of
pollution following a maritime casualty (e.g. collision of vessels) which
“may reasonably be expected to result in major harmful consequences”
(Art. 221, 1). Tt seems obvious therefore, that a tendency to connect a
right .of enforcement not with the specific pollutant but with general
effects such a pollutant may have upon the marine environment, is
quite evident in the present day international law. In other words,
international law recognises the need to provide states with means of
protecting their valid interests against pollution as such, shall such
pollution be actual or only potential.

In order to present a comprehensive picture of attempis made to
counter the pollution, notice should be taken of an unique national
Legislation accepted by Canada in order to protect its- marine
environment. Due to the fact that at that time international law was
not able to secure effective means of protecting Canada’s economic and
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ecological interests®™, this country adopted the Arctic Water Pollution
Prevention Act®. This legislation is interesting, first of all, because
Canada recognises its responstbility to preserve a peculiar ecological
balance that existed in the land and water areas of the Canadian
Arctic up to a distance of 100 nautical miles. Secondly, the powers
granted under this Act to a governmental agency {the Governor in
Council} with respect to foreign vessels or activities amounted to those
which are usually left, under international law, to the state of registry.
For example, the Governor in Council was empowered by Art. 12 of
this Act to accept regulations prohibiting any ship from navigating
within so-called "safety zones”, unless such ship complied with
standards prescribed with respect to: hull and fuel tank construction,
the nature and construction of propelling system, manning of the ship,
and quantities of fuel, water and other supplies. Furthermore, upon a
reasonable suspicion that any provision of this Act had been violated by
a ship, such ship could be seized anywhere in the Arctic waters (Art.
23, 1.

Although it is quite clear that together with the recognition of the
concept of the exclusive economic zone the unilateral measures of such
exceptional character became somehow obsolete, the fact remains that
unless the international community is prepared to take effective and
coordinated action to protect the marine environment, such. action may
be taken unilaterally, not always in accordance with valid interests of ~
other parties involved and thus become a potential source of conflicts.

The remarks presented so far support a conclusion that international
law does recognise the fact that coastal states may have special
interests in protection of the marine environment. This recognition
resulted in granting to these states certain regulatory powers which
allow for unilateral action to be taken with respect to foreign vessels or
activitiecs. Such action is usually confirned to areas under the jurisdiction
of the coastal states and it may therefiore be argued that as a result
such states are not In a position to protect their environment from
pollution originating from other areas (e.g. the high seas). It should .be
remembered here, however, that the present regulation represents a
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compromise between individual and community interests. Further
extensions of unilateral rights could render the traditional freedoms of
the sea, especially the freedom of navigation, difficult to maintain and,
without elaboration of universally accepted standards, could create a
number of conflicting jurisdictional claims. Furthermore, it seems that
at present, the international community is not ready to accept an
" obligatory system of settlement of disputes, such system being probably
the only way to secure the proper implementation of any general system

of enlorcement,

Enforcement by the flag state )

The -high seas, as well as other international areas, enjoy special
legal status under international law. This stalus is based upon two
principles: the principle of non-appropriation and the principle of
freedom of access and use. For this reason the concept of territorial
sovereignty can no longer serve as a legal basis for granting certain
prerogatives to members of the international community. Interests of
all states are granted in these areas an equal legal i::rotection.
Therefore, in order to accommodate national interests with the interest
of the international community, the principle of nationality is used to
provide a legal link between. a state and its activities carried out in
international areas. By virtue of this principle a state is authorised to
exercise its jurisdiction with respect to its ships and activities on the
high seas and, at the same time, this right is balanced by responsibility
of that state to secure proper, that is in accordance with its jnterna-
tional obligations, exercise of freedoms granted under international law.
To secure this goal, international law requires states to maintain “a
genuine link” with ships flying their flag (that is possessing their
nationality) and in particular it is an obligation of such entities to
exercise effectively their “jurisdiction and control in administrative,
technical and social matters™®. Since ships on the high seas are
subject to the exclusive jurisdiction of flag states—save for cases
expressively provided for by the international treaties—-i} is the state of
nationality that in under an obligation to enforce acceptéd standards of
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the protection of the marine environment.

Accordingly, the flag state should ensure that ships flying its flag
comply with applicable international rules concerning the prevention of
pollution® and should such a vessel operate in contravention of these
rules, the said state is to investigate the matter and institute
proceedings “irrespectively of where the violation occurred or where the
pollution caused by such violation has occurred or has been spotted”*.
International law requires the penalties imposed for such violations to
be severe enough to discourage any conduct in contravention of
accepted obligations®. ‘

Generally speaking, in conclusion to the above remarks one may
point to the most obvious fact that international law leaves the
enforcement of the anti-pollution measures to individual states whether
coastal or flag states. This tendency is understandable, for the rights
provided by international law are uswally balanced with corresponding
obligations to implement an accepted course of legal action. Despite
many weaknesses, e.g. the common reluctance to enforce strict anti-
pollution standards due to economic considerations, such a system of
enforcement is probably the only feasible one at the moment. On one
hand, such a system provides individual states with legal means to
protect their interests and, on the other, it secures the minimum
protection for the general interest of the international community and
that is the interest in maintaining the basic freedoms of the high seas.

Universal and regional approaches to enforcement

It is often argued, and with some merit, that since pollution is a
global problem, the only effective solution can be achieved through a
global or universal approach. In other words, the establishment of an
universal organisation which would coordinate international efforts in
this field is proposed. The proposition in quesfion requires a short
commentary, for despite its attractiveness it has a number of
substantial weaknesses. First of all, in order to be effective, such an
organisation would have to be equipped with powers to determine
binding standards and rules of behaviour and, consequently, with



40

powers to give effect to such. standards or rules. Otherwise, such an”
organisation -would ibecome: yet another -forum, however, important, of
political: discussion; -Secondly, such an organisation would have to
accommodate. a:variety of different interests and for this reason the
elaboration of an:effective common policy would be difficult if not
impossible. Thirdly; the:financial burden of running such an organisation
would have to-be:carried: by a limited number of developed states and
such--a situation may: resulf in. granting to these powers special
privileges. which, in turn,‘could cause opposition from other members.
There is still another problem, namely that states are reluctant to
surrender some;of their -prerogatives to an organisation over which they
do ' not: posses controlling powers. It seems therefore, that at present,
the :establishment of such an organisation would create more problems
for:the-international . community than it would solve.

- +On-the-other; hand, the regional appreach to the problem of poliution
does provide a- much more realistic solution, based upon recognition of
common interests. States sharing the same geographical region are
somehow-directly related to' each other; any action or activity taken in
a given region:: has a direct effect on interests of other actors.
Therefore, there exists a clear base for cooperation and coordination of
activities aimed at:improvement of the environment. Such cooperation,
in many- cases, resulted:in acceptance of multilateral agreements dealing
with. the issue; in .question. Generally speaking, such legal rulings
recognise the common responsibilities of parties for the environment of
their region and:determine the general framework for common action.
For example, parties to the Convention on the Protection of the Marine
Environment of the Baltic Sea Area of 1974* agreed to take
“Individually or jointly..all appropriate legislative, administrative or other
relevant measures. in order to prevent and abate pollution...of the Baltic
Sea Areas” {Art. 3, 1). Coordination of common efforts is usually vested
in an organ {(commission) which every such instrument establishes.
Among duties usually reserved for such an organ, are: the review of
the implementation by parties of relevant provisions, the powers to
propose recommendations, data collecting and dissemination of relevant
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information and authority to cooperate with other international
organisations.

International cooperation with respect to the marine environment is
hampered, in many caseé, by the same kind of problems as.encountered
by states’ interaction in any other field of international cooperation. It is
always a question of finding and maintaining a proper balance between
what is required and what is feasible. In this sense, it is a problem of
elaborating a compromise between different national interests and one
may say that what has already been achieved, through the years of
negotiations, is probably the best that could be achieved in the present
situation. To restate the obvious, the growing concern over the
condition of the human environment may, and probably will, lead in the
future to much more decisive action. Such action will probably result in
the recognition of the natural environment as a legally protected
common interest. This, in turn, may significantly alter the existing
balance between the rights and obligations of states and will provide
legal grounds for more effective action whether taken by individual

states or an international organisation.
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