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A STUDY ON THE CONTEMPORARY CHARACTERISTICS OF
*Opinio Juris” AS A CONSTITUTIVE ELEMENT OF
INTERNATIONAL CUSTOMARY LAW

{Summary}

Atsushi Hashino

The Concept of opinio juris as one of the constitutive elements has
to be reconstructed because of the changes of modern international
community. The most significant change is the establishment of the
United Nations. UN has adopted several important resclutions, such as
the Universal Declaration on Human Right.

One of the contemporary themes of international customs is how to
introduce influences of declaratory resclutions In opinic juris which
means the acceptance by States of the general practice as law. So, this
thesis is designed to examine some important theories at first, and then
to try to introduce a new concept which is useful for the introduction
of resolutions’ impacts.

Among meodern typical theories, a enlightening concept “opinio
necessitatis’, which is advanced by H. Thirlway, is revealed to be
useful for taking resolutions’ impact into the formulation process of
international customs. This concept is the immature stage of opinio
juris which is an opinion that the practice in question is necessary as
faw, not merely as a matter of convenience. UN resolutions may be
considered as opinfo necessitatis communis that is the collective
expression of opinio necessitatis. The introduction of this new concept
may be helpful for the accurate evaluation of UN resolutions which
contribute to the formulation of international customs.



